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SO I HAD THIS GREAT IDEA …



BUT THEN THIS HAPPENED.
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BUT WE’VE STILL GOT PLENTY TO TALK ABOUT

 Quick recap of the evolution and politics of Title IX

 Where things stand under the 2020 Regulations

 What has changed under the Biden Administration

 Clues about what’s coming next

 Common risk factors

 Best practices that work no matter the political trends



TITLE IX: A VERY 
EFFECTIVE, ONCE LARGELY 
UNCONTROVERSIAL LAW …

“Enacted as a little-noted provision buried in omnibus education legislation, Title IX 
prohibits educational institutions that receive federal funding from discriminating "on the 
basis of sex." Its immediate effect was to open the doors of educational opportunity to 
women, and they soon rushed through. In 1972, 57% of college students were male and 
only 43% were female. By 2010 those numbers had flipped: 57% of college students were 
women, and that number keeps increasing. In 1970 men earned eight times as many PhDs 
as women; today women earn more doctorates than men.”



… THAT BECAME INTENSELY POLITICAL.



HOW IT GOT POLITICAL
THE LEGAL EVOLUTION
 1972 –1990’s: Title IX is mainly seen as (1) a prohibition on overt sex discrimination and (2) a set of more detailed rules about 

equity in athletic programs. Not really a politically contentious issue.

 1992: Franklin v. Gwinnett County Public Schools establishes a private right of action under Title IX for sexual abuse by educator.

 1998: Gebser v. Lago Vista Independent School District establishes the deliberate indifference standard for harassment liability 
under Title IX.

 1999: Davis v. Monroe County Board of Education recognizes Title IX civil liability for peer-on-peer sexual harassment that is 
sufficiently severe, if there is deliberate indifference.

 2011: Obama Administration issues first Dear Colleague Letter on Sexual Violence outlining affirmative duties of institutions to 
respond to sexual violence and harassment.

 2014: DOE’s “Questions and Answers on Title IX and Sexual Violence” kind of mandates very extensive, complainant-friendly 
policies for responding to sexual misconduct.

 2020: Regulations from the Trump Administration completely overhaul prior guidance, which is now repealed.

 2021: Biden Administration announces plans to review and revise Title IX regulations; Federal district court enjoins enforcement of 
certain portions of Trump regulations relating to cross-examination



THE BASIC STRUCTURE OF FEDERAL SEXUAL MISCONDUCT LAWS
IN HIGHER ED, 2011-2019

STATUTES
TITLE IX (1972)

CAMPUS SAVE ACT/VAWA
CLERY ACT

CASE LAW
GEBSER (1998) and DAVIS (1999)

GUIDANCE
2011 DEAR COLLEAGUE LETTER
2014 DEAR COLLEAGUE LETTER

RESOLUTION AGREEMENTS

LESS SPECIFIC MORE SPECIFIC

MOST AUTHORITATIVE LESS AUTHORITATIVE



THE BASIC STRUCTURE OF FEDERAL SEXUAL MISCONDUCT LAWS
IN HIGHER ED, 2020

STATUTES
TITLE IX (1972)

CAMPUS SAVE ACT/VAWA
CLERY ACT

CASE LAW
GEBSER (1998) and DAVIS (1999)

REGULATIONS
2020 DOE REGULATIONS

(34 C.F.R. 106)

LESS SPECIFIC MORE SPECIFIC

MOST AUTHORITATIVE ONLY SLIGHTLY LESS AUTHORITATIVE



CHANGE NO. 1: SEXUAL ORIENTATION AND GENDER

 June 2021: DOE confirms that it interprets 
Title IX’s “on the basis of sex” as 
encompassing treatment based on sexual 
orientation and gender identity.

 In response to Trump Administration’s 2017 
position that permitted investigation of sex-
stereotyping against LGBTQ students but 
did not recognize gender/sexual orientation 
independently.



CHANGE NO. 2: CROSS-EXAMINATION

The court vacated the part of 34 C.F.R. § 106.45(b)(6)(i) that 
prohibits a decision-maker from relying on statements that are 
not subject to cross-examination during the hearing.

In accordance with the court’s order, the Department will 
immediately cease enforcement of the part of § 106.45(b)(6)(i) 
regarding the prohibition against statements not subject to cross-
examination. Postsecondary institutions are no longer subject to 
this portion of the provision. 

 August 2021: A federal district court 
enjoins enforcement of cross-
examination provisions of the 2020 
regulations, essentially because they 
are so irrational DOE couldn’t have 
given them proper consideration.

 Previously, accused parties could 
exclude inculpatory evidence, 
including emails and texts, simply by 
not showing up for a hearing. Now, the 
significance of failure to testify is 
largely up to the adjudicator.



WE DO HAVE SOME CLUES ABOUT WHAT’S COMING

 Role/duties of the Title IX coordinator

 Key definitions of terms

 Return to “sexual misconduct” definitions from Trump 
definitions rooted in criminal law?

 Institution’s response to sexual harassment

 Greater flexibility and fewer specific prescriptions on how, 
e.g., a hearing must operate?

 Return to presumptive timelines like 90 days?

 Flexibility on standard of proof?

 Formal grievance process

 Flexibility on filing of formal written complaints?

 Flexibility on hearing procedures/presentation of 
evidence? 



COMMON AREAS OF CONCERN, REGARDLESS OF 
WHICH PARTY IS IN POWER

Poor or nonexistent 
training of students 

Poor or nonexistent 
training of mandatory 
reporters

Biased or ineffective 
personnel

Biased training 
materials

Conflating or 
combining multiple 
roles or “getting 
outside your lane”

Informal attempts to 
“do the right thing” 
outside policy

Failure to check 
boxes/keep track of 
details

Hasty decision making



DOCUMENT EVERYTHING

 The 2020 regulations give you a much more thorough 
roadmap to compliance than their predecessors, and it’s 
unlikely the 2022 revisions will dramatically change this.

 Use that roadmap. The regulations give you a checklist for 
most decision points. Use that checklist and document that 
you have done so.

 For example, consider a standard form for every point in a 
Title IX matter in which a final outcome can be reached:
Lack of formal complaint, dismissal on merits, mediation, 
withdrawal by complainant, hearing, appeal, etc.

 Using regulations as a guide, put all the required 
information in writing and document that the parties 
received it.



DUE PROCESS IS HERE TO STAY
 There seems to be a consensus among Title IX personnel, commentators, and off-the-record 

remarks from DOE’s Office of Civil Rights that certain practices permissible under the Obama-
era guidance are not substantively fair and should not return.

 These include the single investigator model, the lack of mandatory disclose of evidence, and 
trauma-informed training that states or implies general presumptions about guilt in sexual 
misconduct matters.

 Regardless of what the 2022 regulations say, practices like providing written summaries of 
evidence, erring on the side of including all evidence, providing clear written notices and ample 
time, etc. will remain the smart approach for avoiding liability.

 When you explain these processes to students—even activist students—they overwhelmingly 
understand and support them.



SLOW DOWN AND MAKE GOOD CASE-BY-CASE 
DECISIONS
 There are two ingredients to a Title IX-related lawsuit/complaint: (1) a potential violation; and (2) a party that feels, 

on a gut level, they were treated unfairly.

 Federal requirements will change, but gut feelings about fairness not so much.

 You cannot “policy” your way out of every potential problem. You need qualified people making strong moment-to-
moment decisions.

 Examples: 

 Do your investigators have sufficient training and skill to ask the relevant questions without interrogating, and while showing fairness 
and reasonably empathy to both parties?

 On questions of evidence admissibility, are you giving the parties a real, substantive chance to make their case for inclusion?

 Are you erring on the side of letting evidence in when there is ambiguity? Do you trust your adjudicators enough to weigh that evidence 
appropriately?

 Are you allowing representatives/attorneys a reasonable opportunity to raise their concerns throughout the process? 

 When there is a procedural issue, do you pause, put the question in writing if appropriate, give the parties an opportunity to confirm or 
disagree, and then genuinely consider their feedback?



BE AS TRANSPARENT AS YOU CAN 
ABOUT YOUR PROCESS
 Students and employees get a lot of their ideas about your Title IX process 

from media and possibly the opinions of a small number of dissatisfied 
individuals, who often relay fragmentary facts.

 In addition to regular training on the basics of, e.g., consent, mandatory 
reporting, and bystander intervention, consider how you can better 
communicate the realities of how the process works.

 Transparent dialogue with concerned students/faculty/staff, as well as 
student organizations, faculty senate, and resistant administrators before 
there is a crisis can frequently go a long way toward building buy-in.

 If you don’t control the narrative, someone else will.



DON’T RELY ON TECHNICALITIES
 The circuit-level case law on standards for Title IX liability is, frankly, all over the map. It’s an ideologically charged 

issue and you can see it in opinions and dissents. Extremely unpredictable at best.

 Getting to federal litigation is itself a loss. So no matter what the guidance/regulations say at any given point, 
staking out intuitively risky positions because maybe (?) you can under a particular provision or case is not smart.

EXAMPLE: WE’RE ONLY RESPONSIBLE FOR WHAT OUR STUDENTS DO WHILE THEY ARE UNDER OUR CONTROL.

 Hall v. Millersville University (3d Cir. 2022): Universities may face damages liability under Title IX for deliberate 
indifference to known sexual harassment committed by nonstudent guests on campus. 

 Brown v. State of Arizona (9th Cir. 2022): University cannot be held liable for dating violence, despite knowledge of 
prior incident, where it lacked control of student’s off-campus behavior.

 But see the dissent in Brown: No, the university should be held liable because—even though it could not control the 
accused off-campus—it had plenty of time to impose discipline before the off-campus event, which a jury might find 
would have adequately deterred or prevented further violence.

UNLESS YOU HAVE A COMPELLING REASON NOT TO DO SO, THERE SHOULD BE A RESPONSE ANY TIME ANY STUDENT, 
FACULTY, OR STAFF EXPERIENCES SEXUAL MISCONDUCT.



QUESTIONS? COMMENTS? 

VEHEMENT DISAGREEMENT?
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